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	SOP Text


	
	Responsibility
	Activity

	1. 
	Research Governance & GCP Manager
	Receive FOI request. Ensure request contains return address. Ensure request is logged with the Trust FOI Team. Ensure request is clear and that no further information is required from the enquirer. If clarification is needed, use the standard Trust template (available from the Trust intranet FOI pages or from the FOI team by calling 18-4866).


	2. 
	Research Governance & GCP Manager
	Identify whether relevant information is held by the Trust. Classify the request type. Identify how long it would take to locate, retrieve or collate the information; would this exceed 2.5 days? (See Appendix A). If the request would exceed 2.5 days to collate/retrieve information, go to 8. If the request would take less than 2.5 days, go to 3.
Consider whether we will need to consult with any third parties, such as a research project sponsor. Contact the party about the request asap, since the request still needs to be answered within 20 working days. Consider their opinion, but note that the final decision is with the Trust when we hold the information.



	3. 
	Research Governance & GCP Manager
	Can the request be fulfilled? Is it necessary to consider any possible exemptions? (See Appendix B). Consult with the Trust FOI team about any possible use of exemptions (See Trust intranet FOI pages or call 18-4866 for details).
Investigate possible exemption under Section 22 – Information intended for future publication. If the exemption does not apply go to 4. If this exemption applies, undertake public interest test (See Appendix B). If the public interest test in disclosure is greater  go to 7. If the public interest test in non-disclosure is greater  go to 8.


	4. 
	Research Governance & GCP Manager
	Investigate possible exemption under Section 38 – Health & Safety. If the exemption does not apply, go to 5. If this exemption applies, undertake public interest test (See Appendix B). If the public interest test in disclosure is greater  go to 7. If the public interest test in non-disclosure is greater go to 8.


	5. 
	Research Governance & GCP Manager
	Investigate possible exemption under Section 40 – Personal Information (See Appendix B).If the exemption does not apply, go to 6. If the exemption does apply then a public interest test is not needed, but the use of this exemption should still be justified. .


	6. 
	Research Governance & GCP Manager
	Investigate possible exemption under Section 43 – Commercial interests. If this exemption applies, undertake public interest test (See Appendix B). If the public interest test in disclosure is greater go to 7. If the public interest test in non-disclosure is greater go to 8.


	7. 
	Research Governance & GCP Manager
	Fulfil (or partially fulfil) Freedom of Information request, using the standard Trust template (available from the Trust intranet FOI pages or from the FOI team by calling 18-4866). FOI requests must be answered within 20 working days of receipt.

	8. 
	Research Governance & GCP Manager
	Inform the Trust FOI team and decline Freedom of Information request, using the standard Trust template (available from the Trust intranet FOI pages or from the FOI team by calling 18-4866). FOI requests must be answered within 20 working days of receipt.

	9. 
	Research Governance & GCP Manager
	Log requests with Trust FOIA team and in also file in Joint R&D Office.
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Exemptions


1) Patient information / medical information about patients – Section 40


2) Commercial research / possible IP – Section 43


3) Endanger health & safety of people (e.g. animal/genetic research -Section 38


4) Publication – any information that will be published – Section 22
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COMMISSIONER’S FOREWORD

The Freedom of information Act received Royal Assent on 30 November 2000. It is due
to be implemented in stages and will be fully in force by January 2005. Some public
authorities have already had to submit their publication schemes for approval and by June
2004, this obligation will have extended to all public authorities. The right of access to
information will come into force for all public authorities in January 2005.

[ appreciate that public authorities will be anxious to develop their knowledge and
understanding of the Act which is why I have decided to publish this introductory
guidance. This publication represents our preliminary views of the Act and its
interpretation and it is my intention to continue to develop this guidance, increasing its
detail and authority as my Office gains practical experience of applying the new legislation.
[t 1s important that public authorities should be aware that my advice may develop in
certain areas in the light of decisions taken on particular cases or other relevant case law.
Should any such changes become necessary, the web version of this guidance will be
amended in the first instance.

Introducing the Bill into Parliament, the then Home Secretary, Rt Hon Jack Straw MP, set
out a number of aims:

“The Bill will not only provide legal rights for the public and place legal duties on Ministers
and public authorities, but will help to transform the culture of Government from one of secrecy to one
of openness. It will transform the default setting from “this should be kept quiet unless” to “this
should be published unless”. By doing so, it should raise public confidence in the processes of
government, and enhance the quality of decision making by the Government.”

My task as Information Commissioner is to promote an environment within the public
sector where freedom of information is inherent in the way in which public authorities are
run and to promote good practice amongst all those who handle official or personal
information. The Freedom of Information Act 2000 will be an essential tool to encourage
public authorities to shed more light on what they are doing with public money and to
discourage unnecessary secrecy. As a consequence, I recognise that public authorities will
also face new challenges, not least of having to balance a spirit of transparency with other
competing public interests.

A phased approach to implementation will allow public authorities, in particular those
which have not been subject to the Code of Practice on Access to Open Government (the
“Open Government Code”) a reasonable period in which to prepare for their new
responsibilities. I shall expect, therefore, all public authorities to be compliant with the Act
as soon as it is fully implemented.

My responsibility as Information Commissioner also extends to the Data Protection Act
1998 (the “DPA”). The Freedom of Information Act amends the DPA, the most
significant amendment being the extension of the definition of data to include all recorded
information held by a public authority. The amendments to the DPA are not dealt with in
this publication. To the extent that such amendments are in force, they are dealt with in
“The Data Protection Act 1998 - Legal Guidance”.





[ trust that this guidance will go some way towards answering some of the most frequently
asked questions and that it will be a valuable starting point in helping public authorities to
achieve compliance with the Act.

S

RICHARD THOMAS
Information Commissioner
June 2003





CHAPTER 1
Introduction

The Freedom of Information Act 2000 (the “Act”) received Royal Assent on 30
November 2000 and will be implemented in full by January 2005.

The Act provides for a general right of access to information held by public authorities or
by those providing services for public authorities. A “public authority” is defined in the
Act.

The Act will be regulated by the Information Commissioner (the “Commissioner”), a
new post (incorporating the previous role of the Data Protection Commissioner) which
came into being on 30 January 2001 and which combines responsibility for regulating
both the Freedom of Information Act and the Data Protection Act 1998 (the “DPA”).

Subject to the exemptions in the Act, any person who makes a request to a public authority
for information must be informed whether the public authority holds that information and,
if so, the public authority must communicate that information to him.

The request for information has to satisty certain conditions in that it must:
be in writing;

state the name of the applicant;
state an address for correspondence;

describe the information requested.
The public authority may charge a fee.

There are a number of exemptions to the general right of access to information. Most of
the exemptions have to be considered in two stages. This means that the public authority
must first decide whether the exemption applies to all or part of the information requested
and, if so, the public authority then has to consider whether the public interest in
maintaining the exemption outweighs the public interest in disclosing the information.
These are known as the qualified exemptions. There are also a number of absolute
exemptions to which the public interest test does not apply.

The Act requires all public authorities to adopt and maintain a publication scheme setting
out the classes of information which the public authority publishes or intends to publish
and specifying the manner of publication and whether any fee is to be charged for the
information.

Operating along side the Act will be two Codes of Practice issued by the Lord
Chancellor:

. a Code issued under section 45 of the Act to provide guidance as to the practice it
would, in the opinion of the Lord Chancellor, be desirable to follow in discharging
the functions of a public authority under Part 1 of the Act (the “Access Code”); and





. a Code issued under section 46 of the Act in relation to the keeping, management
and destruction of records (the “Records Management Code”).

The Act amends the DPA, the most significant amendment being the extension of the
definition of data to include all recorded information held by a public authority. The
amendments to the DPA are not dealt with in this publication. To the extent that such
amendments are in force, they are dealt with in “The Data Protection Act 1998 - Legal
Guidance.”

When will the Act come into force?

The timetable for implementation of the Act was announced by the Lord Chancellor on
13 November 2001. The requirement for each public authority to adopt a publication
scheme will come into force first, according to the following programme:

30 November 2002: Central Government (except the Crown Prosecution
Service and the Serious Fraud Office), Parliament, National
Assembly for Wales, Non-Departmental Public Bodies
(NDPB:s) subject to the Code of Practice on Access to
Government Information ("Open Government Code”)

28 February 2003: Local Government (except police authorities)and parish
councils
30 June 2003: Police, police authorities, Crown Prosecution Service,

Serious Fraud Office, Armed Forces

October 2003: Health Service

February 2004: Schools, Universities, remaining NDPBs

June 2004: Remaining public authorities

January 2005: The right of access to information will come into force for

all public authorities

The 2002 Annual Report of the Lord Chancellor’s Department indicated an intention to
include “publicly-owned” companies in the February 2004 wave.

How do I obtain a copy of the Freedom of Information Act?

The Freedom of Information Act 2000 is available from The Stationery Office, PO Box
29, Norwich NR3 1GN and from Stationery Oftice Bookshops. For enquiries,
telephone 0870 600 5522.

Structure of this Publication

This publication aims to summarise the main provisions of the Act giving guidance as to
the Commissioner’s approach wherever possible.





To obtain maximum benefit from this publication it is recommended that it is read in
conjunction with the Act.

As the Act comes into force and areas of particular difficulty are identified the
Commissioner will produce further guidance. Additional information with regard to
publication schemes is already on our website or may be obtained by telephoning the
information line.

This publication is divided into the following chapters:

Chapter 2 considers the definition of “public authority” and also explains the new right
of access to information created by the Act.

Part II of the Act covers the exemptions to the general right of access to information and
these are considered in Chapter 3.

The functions of the Lord Chancellor and the Commissioner are considered in Chapter 4
together with the enforcement provisions including decision notices, information notices
and enforcement notices.

The provisions relating to publication schemes are explained in Chapter 5.

A detailed explanation of the interface between Section 40 of the Act and the DPA appears
in the Annex.

For further information contact:

Information Commissioner
Wrycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF

Information Line: 01625 545745

Switchboard: 01625 545700

Fax: 01625 524510

Website: www.informationcommissioner.gov.uk
e-mail: foi@dpexecutive.demon.co.uk





CHAPTER 2
Access to Information held by Public Authorities

The Act makes provision for the disclosure of information held by public authorities or
by persons providing services for them. Part I of this Chapter deals with the definition of
a public authority and Part II deals with the right of access to information held by public
authorities.

Part 1
To whom does the Act apply?
2.1 Public Authority

The scope of the Act is very wide, ranging from large government departments
to individual medical practitioners. As the Act applies to such a large number of
bodies, each body cannot be listed individually and so public authorities are
defined in the following ways:

2.1.1 Inclusion in the list in Schedule 1

This list includes the principal authorities in central and local government,
together with public bodies such as the National Health Service, the state
education sector, police and armed forces together with a miscellaneous list of
other public bodies and offices.

The Lord Chancellor' may add to Schedule 1 by Order provided that the
following conditions are satisfied:

o the body or office is established by the Crown, by enactment or
subordinate legislation, by a Minister, by a government department or by
the National Assembly for Wales; and

o in the case of a body, it must be wholly or partly constituted by
appointment made by the Crown, by a Minister, by a government
department or by the National Assembly for Wales; and

o in the case of an office, appointment must be made by the Crown, by a
Minister, by a government department or by the National Assembly for
Wales.

A body or office listed in Schedule 1 will cease to be a public authority for the
purposes of the Act if the above conditions no longer apply to it. As at May 2003,
one Statutory Instrument has been made designating additional public authorities
for the purposes of section 4(1), namely The Freedom of Information (Additional
entries in Schedule 1) Order 2002 (S.I. No. 2623).

' Since the Act received Royal Assent the functions of the Secretary of State in relation to the Act have

been transferred to the Lord Chancellor and, therefore, any reference to functions of the Secretary of
State will now be performed by the Lord Chancellor.





2.1.2

2.1.3

2.1.4

Designation by Order under section 5

This applies to a person who is neither listed in Schedule 1 nor capable of being
added to that Schedule by Order because that person does not satisfy the
conditions set out in section 4 (referred to above) but who:

. appears to the Lord Chancellor to exercise functions of a public nature; or
e  is providing under a contract made with a public authority any service
whose provision is a function of that public authority.

There is a duty upon the Lord Chancellor to consult with every person to whom
such an Order might relate.

Publicly owned companies

Section 6 provides that a company is a “publicly owned company” if:

o it is wholly owned by the Crown; or

o it is wholly owned by a public authority listed in Schedule I of the Act
other than a government department or any public authority which is

listed only in relation to particular information.

Section 6(2) provides that a company is wholly owned by the Crown if it has
no members except:

e  Ministers of the Crown, government departments or companies wholly
owned by the Crown; or
e  persons acting on behalf of the above.

A company is wholly owned by a public authority other than a government
department if it has no members except:

e that public authority, or companies wholly owned by that public
authority; or
o persons acting on behalf of the above.

Northern Ireland, Wales and Scotland

The Act applies to Northern Ireland and both the Northern Ireland Assembly

and the National Assembly for Wales are named in Schedule 1 to the Act as

public authorities.

For the purposes of the Act,

A Northern Ireland public authority is:

e any public authority other than the Northern Ireland department, whose
functions are exercisable only or mainly in, or as regards, Northern Ireland

and relate only, or mainly, to transferred matters, (as defined by section
4(1) of the Northern Ireland Act 1998).





2.1.5

A Welsh public authority is:

e  any public authority listed in Parts II, III, IV, or VI of Schedule 1 to the
Act and whose functions are exercisable only or mainly in or as regards
Wales, other than an authority the Lord Chancellor has designated as an
excluded authority; or

. any public authority which is an Assembly subsidiary as defined by section
99(4) of the Government of Wales Act 1998.

Scotland has its own freedom of information legislation, the Freedom of
Information (Scotland) Act 2002 which applies to public authorities undertaking
devolved functions. As a result of the Scottish legislation, section 80 of the Act
provides that the Lord Chancellor’s powers to amend Schedule 1, to designate
public authorities under section 5, or to make provision relating to
environmental information under section 74(3), do not apply to information

held by:

the Scottish Parliament;

any part of the Scottish Administration;

the Scottish Parliamentary Corporate Body; or

any Scottish public authority with mixed functions or no reserved
functions (within the meaning of the Scotland Act 1998).

Data protection is a reserved matter (Schedule 5 to The Scotland Act 1998) and,
therefore, whenever a request is made in Scotland for information constituting
personal data and falling within the DPA, this will come under the jurisdiction
of the Commissioner.

There is also a derogation in the Scotland Act 1998 (Modifications to Schedules
4 and 5) Order (S.I. No.1749) which ensures that “information supplied by a
Minister of the Crown or government department and held in confidence” is
subject to the Act, even though it is information held by a Scottish public
authority.

The Act will also apply to certain public authorities located in Scotland; for
example, those parts of the Ministry of Defence or the Department for
International Development which are based in Scotland.

Application to Government Departments

“Government department” is defined in section 84 of the Act as including any
body or authority exercising statutory functions on behalf of the Crown and
specifically refers to any Northern Ireland department and the Northern Ireland
Court Service. It does not include:

o any of the bodies referred to above in relation to Scotland;

. the Security Service, the Secret Intelligence Service or the Government
Communications Headquarters; or

o the National Assembly for Wales.





Each government department is to be treated as a person separate from any
other government department’.

A government department is not liable for prosecution under the Act but the
criminal offences outlined in Chapter 4 apply to a person in the public service
of the Crown or a person acting on behalf of either House of Parliament or on
behalf of the Northern Ireland Assembly as they apply to any other person.

Part I1
Right of access to information held by public authorities
2.2 Information held by a Public Authority

“Information” is defined in section 84 of the Act as being information recorded
in any form (subject to sections 51(8) and 75(2) which refer to unrecorded
information in particular circumstances).

Information is held by a public authority if it:

o is held by a public authority, otherwise than on behalf of another person;
or
e s held by another person on behalf of the authority.

Public authorities should, therefore, be aware that although information may
not be in their actual possession, for the purposes of the Act, it may still be
deemed to be held by that public authority if it is “held” by another person on
their behalf. So, for example, information may be held by a public authority
where it is in the possession of a contractor on behalf of a public authority in
relation to a public private partnership or publicly funded initiative.

2.3 Right of access

Section 1 of the Act provides that any person making a request for information
to a public authority is entitled:

e  to be informed in writing by the public authority whether it holds
information of the description specified in the request, (the “duty to
confirm or deny”) (section 1(1)(a)); and

o if that is the case, to have that information communicated to him (section

1(1)(b)).

A “request for information” referred to in the Act is any request which:

o is in writing (which includes transmission by electronic means, e.g. e-mail
or fax);
o is received in legible form,;

% It should be noted that the exemption at s41 (actionable breach of confidence) does not apply to the
disclosure of information between government departments that are not Northern Ireland Departments

(s81(2) (a)).





2.4

2.5

e  is capable of being used for subsequent reference;
. states the name of the applicant and an address for correspondence; and
. describes the information requested.

Complying with a Request

A public authority which communicates information to the applicant is taken to
have complied with the duty to confirm or deny (section 1(5)).

Information which is subject to the duty to confirm or deny or which is to be
communicated to an applicant pursuant to a request is the information held by
the public authority at the time when the request is received. However, public
authorities may amend or delete information after receipt of the request but
before disclosing the information, provided that it is an amendment or deletion
that would have been made regardless of the receipt of the request.

It is a criminal offence for a public authority to alter, deface, block, erase,
destroy or conceal any record held by a public authority once a request for
information has been received, with the intention of preventing the disclosure
of all or part of the information to which the applicant would have been
entitled. (Section 77 - see Chapter 4).

All staft who deal with members of the public and external bodies will need to:

o be aware of the obligations of the public authority under the Act and of
the rights of individuals making requests under the Act;
have some understanding of the public authority’s publication scheme;

o know how to classify, record and file information to ensure that it can be
easily retrieved.

Means of Communication (section 11)

The applicant may express a preference for communication of the information
by any one or more of the following means:

o a copy of the information in permanent form or in another form
acceptable to the applicant;

o the provision of a reasonable opportunity to inspect a record containing
the information; and

o a digest or summary of the information in permanent form or in another

form acceptable to the applicant.

A public authority must, as far as reasonably practicable, give effect to the
applicant’s stated preference. In deciding whether it is reasonably practicable to
provide the applicant with the information in a particular form, the public
authority may have regard to all the circumstances, including the cost. If it
decides that it is not reasonably practicable to comply with the applicant’s
preference, the public authority must give reasons to the applicant.

Subject to the above, the public authority may communicate information by any
means which are reasonable in the circumstances. What is reasonable must be
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judged on a case by case basis, taking into account the nature of the information
and all the circumstances relevant to the particular public authority and
applicant.

Fees (section 9)

When a public authority receives a request for information it can, within the
period for complying with the request, give the applicant a “fees notice” in
writing stating the fee the public authority intends to charge for complying with
the request. The applicant has 3 months beginning with the day on which the
fees notice is given to him to pay the fee. Unless and until the fee is paid the
public authority is not obliged to comply with the request.

The amount of the fee is determined either by enactment or by the public
authority in accordance with regulations made by the Lord Chancellor which
may:

e  provide that no fee is to be paid in certain circumstances;
° set maximum fees;
. specify how the fee is to be calculated.

As at May 2003 no such Order has been made but it is expected that fees
regulations will be in place by January 2005. Draft Fees Regulations can be
found on the Lord Chancellor’s Department website — www.lcd.gov.uk.

Public authorities should note that these fees are distinct from the charges a
public authority can levy for information provided in accordance with its
publication scheme. (See Chapter 5)

Time for Compliance (section 10)

A public authority must comply with a request for information promptly and, in
any event, not later than 20 working days following the date of receipt of the
request (Section 10(1))’.

Any individual or organisation, including those outside the United Kingdom,
has a right of access to information held by public authorities covered by the Act
and this time limit applies irrespective of the geographical location of the
applicant. It is the Commissioner’s view that the duty to comply with section
1(1)(b) of the Act is satistied when the information is posted or otherwise
transmitted to the applicant.

There are four exceptions to the duty to provide the information within the
stated time limit as follows:

3

Public authorities should note the different timescale which exists under the DPA, in that if a request for
information relates to personal data, such request must be complied with promptly and, in any event,
within a period of 40 days.
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o If the public authority has given the applicant a “fees notice” and the
applicant has paid the fee within three months of the date the notice was
given. The working days in the period starting with the day on which the
fees notice was given to the applicant and ending with the day on which
the fee is received by the public authority are disregarded for the purposes
of calculating the 20 working day period (section 10(2)).

o Where it 1s possible that one of the qualified exemptions applies and the
public authority is considering the public interest test, the public authority
need not comply with the request until such time as is reasonable in the
circumstances (section 10(3)). However, the Access Code requires that
public authorities should aim to make all decisions within the 20 working
day period. (See Chapter 3 for the public interest test and Chapter 4 for
the Access Code).

o The Lord Chancellor may make regulations that extend the 20 working
day period up to a maximum of 60 working days in such circumstances as
are specified in, or determined by, those regulations. As at May 2003 no
such regulations have been made.

e  Where a public authority reasonably requires further information to locate
the information requested and it has informed the applicant of this, the 20
working day period will commence the day after it receives the requested
information. A public authority should act promptly in requesting this
additional information from the applicant; deliberate delay on the part of
the public authority is not acceptable.

Advice and Assistance (section 16)

A public authority is under a duty to provide such advice and assistance, so far as
reasonable, to persons who have made, or propose to make, requests for
information to it. A public authority which complies with the Access Code in
this respect is regarded as having complied with this duty.

Refusal of a Request (section 17)

A public authority may only refuse to comply with a request for information in
the following circumstances:

where an exemption in Part II of the Act applies;

where the public authority reasonably requires further information to
identify and locate the information requested and has requested such
information but the applicant has failed to supply it (section1(3));

e where the request is vexatious (section14(1)) (as to which see below);

e  where the public authority has previously complied with an identical or
substantially similar request from the same applicant and a reasonable time
has not elapsed between compliance with the previous request and the
making of the current request (section14(2));

e  where the public authority estimates that the cost of complying with the
request would exceed the “appropriate limit”. This means such amounts
as may be prescribed. Difterent amounts may be prescribed by Order in

10
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relation to different cases. As at May 2003 no Order had been made
(sections 12 and 13). For the Draft Fees Regulations see above at
paragraph 2.6.

Vexatious Requests

A public authority may decline to comply with a request for information on the
grounds that the request is vexatious. A request will not be vexatious just
because it is difficult to see why the applicant would want the information
requested, or because considerable effort is required to retrieve the information,
notwithstanding that this might cause annoyance or embarrassment to the public
authority in receipt of the request.

Procedure for refusing a Request

Where a public authority considers the request to be vexatious, repeated or
involving costs exceeding the appropriate limit, it must give the applicant a
notice setting out the reasons for the refusal (section 17(5)). This must be done
within the stipulated timescale for complying with the duties to confirm or deny
and to communicate information.

This does not apply where:

. the public authority is relying upon a claim that section 14 (vexatious or
repeated requests) applies; and

. the public authority has already given the applicant a notice in relation to a
previous request for information stating that it is relying upon such a
claim; and

e it would, in all the circumstances, be unreasonable to expect the public

authority to serve a further notice under section 17(5) in relation to the
current request.

Procedure where an exemption in Part II of the Act applies (section
17(1) to (4))

If a public authority is relying to any extent upon a claim that one of the
exemptions contained in Part II of the Act applies it must, within the time scale
for complying with section 1(1), give the applicant a notice which:

(a) states that one of the exemptions in Part II of the Act relating to the duty
to confirm or deny is relevant, or that the information is exempt
information;

(b) specifies the exemption in question; and

(c) states (unless otherwise apparent) why the exemption applies.

In addition, where the public authority is obliged to apply the public interest
test and has not yet reached a decision whether to confirm, deny or disclose, the

notice must state:

(d) that no decision has been reached, together with an estimate as to the date
by which the public authority expects to have reached such a decision.

11
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If a decision has been made as to the application of the public interest test the
notice (or a separate notice given within such time as is reasonable) must state:

(e) that the public interest in maintaining the exclusion of the duty to confirm
or deny, or in maintaining the exemption (as applicable) outweighs the
public interest in disclosing whether the public authority holds the
information, or in disclosing the information (as applicable).

A public authority is not obliged to state why an exemption applies, having
applied the public interest test, or why it has decided not to disclose or to refuse
to confirm or deny if, or to the extent that, the statement would involve the
disclosure of information which would itself be exempt information.

Requirements relating to all Refusal Notices

All the notices referred to above must contain:

e  particulars of any procedure the public authority has for dealing with
complaints about the handling of requests for information or a statement
that the public authority has no such procedure; and

e  particulars under section 50 of the Act of the right for applicants to apply
to the Commissioner for a decision notice.

12





CHAPTER 3
Exemptions
Introduction

Whilst the Commissioner will expect a public authority in receipt of a request under
section 1 of the Act to approach such request in a positive manner with a view to disclosing
the required information, the Act does contain a number of exemptions from the duty to
confirm or deny or to communicate information, the eftect of which is explained in section
2 of the Act (and summarised below).The exemptions are contained in Part II of the Act
(sections 21 to 44).

Some of the exemptions refer to a class of information, whilst others rely on the application
of a prejudice test or other consequences of disclosure.

There are two categories of exemptions; absolute and qualified.

If a provision confers an absolute exemption, there is no duty for a public authority to
consider the public interest test. If the exemption applies, the information requested need
not be disclosed and, in many cases, the public authority is not obliged to comply with the
duty to confirm or deny whether it holds the requested information.

If a provision confers a qualified exemption, the Act requires the public authority to
consider first whether or not the exemption applies (taking into account the prejudice test
where applicable) and, secondly, if the exemption does apply, the public authority must
then consider the public interest test.

Only where the public interest in maintaining the exemption or exclusion from the duty to
confirm or deny outweighs the public interest in communicating information or
confirming or denying that the public authority has such information, can the public
authority rely upon a qualified exemption or exclusion.

The effect of the exemptions is set out below and this includes a brief explanation of what
is meant by the prejudice test and the public interest test. This is then followed by a
summary of each exemption in numerical order.

3.1 The effect of the Exemptions (section 2)

Where any of the provisions contained in Part II of the Act states that the duty
to confirm or deny does not arise in relation to any information, the eftect of the
provision is that where:

e  the provision confers an absolute exemption ,the duty to confirm or deny
does not apply; and

. the provision confers a qualified exemption, if the public interest in
maintaining the exclusion of the duty to confirm or deny outweighs the
public interest in disclosing whether the public authority holds the
information, the duty to confirm or deny does not apply.

13
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Where any provision of Part II of the Act states that the information is exempt,
the effect of the provision is that where either:

. the provision confers an absolute exemption; or

. in the case of a qualified exemption the public interest in maintaining the
exemption outweighs the public interest in disclosing the information;

e the duty to communicate information pursuant to section 1(1)(b) does not
apply.

In the majority of cases a public authority has a choice as to whether or not to
apply an exemption or to maintain the exclusion of the duty to confirm or deny.
It 1s in the public interest that openness and transparency are promoted in the
exercise of public functions and, therefore, the presumption in favour of granting
public access to information must be considered before any exemption is applied.

Prejudice Test

Some of the exemptions make reference to information being exempt if prejudice
would result from the confirmation or denial of the existence of the information
or its disclosure. So, for example, a public authority could not withhold
information relating to the economy under section 29 unless its disclosure would
be likely to prejudice the economic interests of the United Kingdom or the
financial interests of any administration in the United Kingdom.

Such provisions are not to be regarded as blanket exemptions that would justify
the withholding of whole categories of information. Where no prejudice is likely
to occur, the information should be disclosed subject to withholding those
elements where prejudice is likely to arise.

In a case where a public authority withholds information on this basis, there must
be a real risk that the interest protected by the exemption would be prejudiced by
the disclosure.

Public Interest Test

The Act provides that, in the case of qualified exemptions, a public authority has
to decide:

o whether the public interest in maintaining the exclusion of the duty to
confirm or deny outweighs the public interest in disclosing whether the
public authority holds the information; or

e  whether the public interest in maintaining the exemption from
communicating information outweighs the public interest in
communicating it.

This is referred to as the “public interest test” throughout this publication.

The public interest test must be considered separately in relation to the duty to
confirm or deny and the duty to communicate the information. There are likely

14





3.1.3

to be circumstances in which the public authority can confirm or deny the
existence of information even though the information itself is to be withheld from
the applicant.

There may be several different pieces of information contained in one document
to which a qualified exemption may apply. A public authority considering the
public interest test in these circumstances should not apply it to the document in
its entirety such that the document is disclosed in full or not at all, but should
apply it separately to each piece of potentially exempt information and then
disclose as much information as it can.

The Act gives no guidance on the factors a public authority should consider when
applying the public interest test. However, a public interest test has previously
been applied by the United Kingdom Parliamentary Ombudsman in the context
of applications for the disclosure of information under the Open Government
Code.

The Ombudsman’s published reports which can be found at
www.parliament.ombudsman.org.uk may provide helpful background reading for
public authorities considering the public interest test.

In addition, there are many cases decided under the common law in which a
public interest test has been applied and which may be of relevance to a public
authority considering the public interest in the application of exemptions under
the Act.

The Commissioner also suggests that public authorities might find it helpful to
consider overseas decisions where similar legislation is in force, such as Canada,
Australia and New Zealand.

The law in this area is constantly evolving and public authorities need to be aware
that what is in the public interest will change over time and according to the
circumstances of a particular case.

What considerations should a Public Authority take into account when
deciding whether it is in the public interest to confirm, deny or
disclose?

Public authorities should be aware that what is in the public interest is not
necessarily the same as that which may be of interest to the public. Indeed, it may
be irrelevant that a matter may be the subject of public curiosity. The
Commissioner’s view is that there is likely to be a public interest in disclosing
information (or confirming or denying its existence) where this would:

o turther understanding of and participation in the public debate of issues of
the day;

o facilitate the accountability and transparency of public authorities for
decisions taken by them,;

o facilitate the accountability and transparency in the spending of public
money;
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allow individuals to understand decisions made by public authorities
affecting their lives and, in some cases, assist individuals in challenging those
decisions;

bring to light information aftecting public safety.

In applying the public interest test a public authority should also bear in mind the
following:

the fact that the information is technical, complex to understand and may be
misunderstood may not of itself be a reason to withhold information;

if the information is misleading because it is incomplete, it might not be in
the public interest to disclose it;

the fact that information may cause embarrassment or loss of confidence is
not necessarily a reason to withhold information;

if the proper functioning of the public authority will be adversely affected
by disclosure, for example by discouraging openness in expressing opinions,
then that might be a reason for refusing a request;

the fact that the same information has not been released previously does not
automatically mean that it should be refused in the future. In other words,
circumstances may change. Each request should be considered on its merits
and the public interest must be judged at the time that the request is made.

Absolute Exemptions

The exemptions conferring an absolute exemption are as follows:

section 21 - information accessible to the applicant by other means (except
in relation to historical records held in public records offices);

section 23 - information supplied by or relating to, bodies dealing with the
security services (except in relation to historical records held in public
records offices);

section 32 - information relating to court records;

section 34 - Parliamentary Privilege;

section 36 - prejudice to the effective conduct of public affairs, in so far as it
relates to information held by the House of Commons or the House of
Lords;

part of section 40 - personal information;

section 41 - information provided in confidence; and

section 44 - information prohibited from disclosure.

Qualified Exemptions
The qualified exemptions are as follows:

section 22 - information intended for future publication

section 23 - only in relation to historical records held in Public Records Offices
section 24 - national security

section 26 - defence

section 27 - international relations
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section 28 - relations within the United Kingdom

section 29 - the economy

section 30 - investigations and proceedings conducted by a public authority

section 31 - law enforcement

section 33 - audit functions

section 35 - formulation of government policy

section 36 - prejudice to the effective conduct of public affairs, except for
information relating to the House of Commons or the House of
Lords

section 37 - communications with Her Majesty/Honours

section 38 - health and safety

section 39 - environmental information

part of section 40 - personal information

section 42 - legal professional privilege, and

section 43 - commercial interests

Historical Records

Under sections 62 to 64 of the Act, the application of some of the exemptions
may vary in relation to historical records and the effect of these provisions is
summarised in the relevant exemptions set out below. A record becomes an
historical record at the end of the period of thirty years, beginning with the year
after it was created. All the records in one file or assembly are treated as created
when the last of those records was created.

The Exemptions

Information accessible to the applicant by other means (section 21) -
(absolute exemption)

Information which is “reasonably accessible to the applicant” otherwise than
under section 1 of the Act is exempt information.

Section 21 does not define “reasonably accessible to the applicant” and this will be
a question of fact in each case. The use in the Act of the term “to the applicant”,
as opposed to “to the public” is significant. The circumstances of the applicant
may have a bearing on whether the exemption applies in a particular case.

Information may be regarded as reasonably accessible to the applicant even if it is
accessible only on payment.

Information which a public authority or another person is obliged by virtue of
any enactment to communicate to members of the public on request (other than
by making the information available for inspection) is to be taken as reasonably
accessible to the applicant. This applies whether or not a charge for the
information 1s made.

If there is no statutory duty to communicate the information requested, or if the
duty is only to make the information available for inspection, the availability of
the information from the public authority on request can only be regarded as
“reasonably accessible to the applicant” if it is made available in accordance with
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the authority’s publication scheme. The requirement for any payment must then
be stated in the scheme.

Section 19(2)(b) requires the manner of publication of each class of information
published under a publication scheme to be specified in the scheme. The manner
of publication may still be such as to make the information not “readily accessible
to the applicant” in a particular case, for example where the information is
published only on the internet or at a particular oftfice where it is available for
inspection. In such cases a public authority should consider its duty to comply
with a request made under section 1, by communicating the information, rather
than seek to rely on the section 21 exemption, if the circumstances of the
applicant so require.

Information in an historical record in the Public Record Office or the Public
Record Oftice of Northern Ireland cannot be exempt information under this
section, by virtue of section 64(1) of the Act.

Information intended for future publication (section 22) - (qualified
exemption)

Information is exempt information if:

e  the information is held by the public authority with the intention of future
publication by the public authority or by some other person, whether or not
the date for future publication has been determined,

e  the information was already held with the intention of such publication at
the time when the request for information was made; and

e it is reasonable in all the circumstances that the information should be
withheld from disclosure until such time as the information is published by
the public authority.

A public authority is not under a duty to confirm or deny the fact that it holds the
requested information if to do so would involve the disclosure of information
(whether or not already recorded) which falls within the conditions referred to
above.

Information in an historical record in the Public Record Office or the Public
Record Oftice of Northern Ireland will not be exempt information by virtue of
this section.

The Commissioner will expect public authorities seeking to rely upon this
exemption to be able to produce some evidence to substantiate the claim that
there was, at the time the request was made, a settled intention to publish.

Information supplied by, or relating to, bodies dealing with the
security services (section 23) - (absolute exemption)

Information held by a public authority is exempt information if it was directly or

indirectly supplied to the public authority by, or relates to, any of the bodies
specified below:
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o the Security Service;

o the Secret Intelligence Service;

° the Government Communications Headquarters;

o the special forces;

o the Tribunals established under the following provisions:

- section 65 of the Regulation of Investigatory Powers Act 2000,
- section 7 of the Interception of Communications Act 1985,

- section 5 of the Security Service Act 1989 and,

- section 9 of the Intelligence Services Act 1994,

o the Security Vetting Appeals Panel;

o the Security Commission;
o the National Criminal Intelligence Service; and
o the Service Authority for the National Criminal Intelligence Service.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would involve the disclosure of any information (whether or not
already recorded) which was directly or indirectly supplied to the public authority
by, or relates to, any of the bodies specified above.

A certificate signed by a Minister of the Crown who is a member of the Cabinet,
the Attorney General, the Advocate General for Scotland or the Attorney General
for Northern Ireland, certifying that the information to which it applies was
directly or indirectly supplied by, or relates to, any of the bodies referred to in
section 23 is (subject to the provisions set out in paragraph 3.2.4.1 below)
conclusive evidence of that fact.

This exemption is a qualified exemption in so far as it applies to historical records
in the Public Record Office or Public Record Office of Northern Ireland.

National Security (section 24) - (qualified exemption)

Information which does not fall within section 23 is exempt information if
exemption from the duty to communicate the information pursuant to section
1(1)(b) of the Act is required for the purpose of safeguarding national security.

The duty to confirm or deny does not arise if exemption from that duty is
required for the purpose of safeguarding national security.

A certificate signed by a Minister of the Crown certifying that exemption from
the duty of a public authority to communicate information, or from the duty to
confirm and deny and to communicate information is, or at any time was,
required for the purposes of safeguarding national security is (subject to the
provisions set out in paragraph 3.2.4.1 below) conclusive evidence of that fact.

A certificate under section 24 may identify the information to which it applies by
means of a general description and may be expressed to have prospective eftect.
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Certificates issued under sections 23 and 24 may be appealed to the Information
Tribunal by the Commissioner or any applicant whose request for information is
affected by the issue of the certificate. For further information see Chapter 4.

Defence (section 26) - (qualified exemption)

Information is exempt information if its disclosure would, or would be likely to
prejudice:

e the defence of the British Islands or of any colony; or

e the capability, effectiveness or security of the armed forces of the Crown
and any forces co-operating with those forces, or any part of any of those
forces.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice any of the matters referred
to above.

International relations (section 27) - (qualified exemptions)

Information is exempt information if its disclosure would, or would be likely to,
prejudice:

e  relations between the United Kingdom and any other State;

e  relations between the United Kingdom and any international organisation or
international court;

e the interests of the United Kingdom abroad; or

e  the promotion or protection by the United Kingdom of its interests abroad.

Information is also exempt information under this section if it is confidential
information obtained from a State other than the United Kingdom or from an
international organisation or international court.

Any information obtained from a State, organisation or court is confidential at any
time while it is required to be held in confidence, or, while the circumstances in
which it was obtained make it reasonable for the State, organisation or court to
expect that it will be so held.

The terms “international court”, “international organisation” and “State” are

defined in section 27(5) of the Act.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice any of the matters referred
to above, or would involve the disclosure of information (whether or not already
recorded) which is confidential information obtained from a State other than the
United Kingdom, or from an international organisation or international court.
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Relations within the United Kingdom (section 28) - (qualified
exemption)

Information is exempt information if its disclosure under the Act would, or would
be likely to, prejudice relations between any administration in the United
Kingdom (which is defined as the government of the United Kingdom, the
Scottish Administration, the Executive Committee of the Northern Ireland
Assembly, or the National Assembly for Wales) and any other such

administration.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would or would be likely to prejudice any of the matters referred
to above.

This exemption cannot be claimed in respect of information contained in an
historical record.

The economy (section 29) - (qualified exemption)

Information is exempt information if its disclosure under the Act would, or would
be likely to, prejudice:

e  the economic interests of the United Kingdom; or

e the financial interests of any administration in the United Kingdom; the
expression ‘“‘administration in the United Kingdom” having the same
meaning as in section 28 above.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice any of the matters referred
to above.

Investigations and proceedings conducted by public authorities
(section 30) - (qualified exemption)

Information held by a public authority is exempt information if it has, at any time,
been held by the public authority for the purposes of:

o any investigation which the public authority has a duty to carry out with a
view to ascertaining whether a person should be charged with an offence, or
whether a person charged with an oftence 1s guilty of it;

o any investigation which is conducted by the public authority and which
may result in the institution of criminal proceedings which the authority has
power to conduct; or

o any criminal proceedings which the public authority has power to conduct.

Information held by a public authority is exempt information if:

o it was obtained or recorded by the public authority for the purposes of its
functions relating to:

21





3.2.10

1) any investigations referred to above;

ii) criminal proceedings which the public authority has power to
conduct;
i) any investigations other than those referred to above which are

carried out by the public authority for any of the purposes specified
in section 31(2) (referred to in paragraph 3.2.10 below) by virtue of
Her Majesty’s prerogative or by virtue of powers conferred by or
under any enactment; or

iv) civil proceedings which are brought by or on behalf of the public
authority and arise out of such investigations; and

. it relates to the obtaining of information from confidential sources.

The duty to confirm or deny does not arise in relation to information which is (or
if it were held by the public authority would be) exempt information by virtue of
the provisions set out above.

In this section, “criminal proceedings” include offences under legislation relating
to the Armed Forces.

The section includes specific amendments relating to Scotland in section 30(6).

In this section, in relation to the institution or conduct of criminal proceedings or
power to conduct them, any reference to a public authority includes reference to
any officer of the public authority, the Minister of the Crown in the case of a
government department, and in a Northern Ireland department, the Northern
Ireland Minister in charge of the department.

Information contained in an historical record will not be exempt information by
virtue of this section.

Information relating to law enforcement (section 31) - (qualified
exemption)

Information is exempt information if its disclosure under the Act would, or would
be likely to, prejudice the matters listed in section 31 which are as follows:

the prevention or detection of crime;
the apprehension or prosecution of offenders;
the administration of justice;

the assessment or collection of any tax or duty or any imposition of a similar
nature;

the operation of immigration controls;

. the maintenance of security and good order in prisons or other institutions
where people are lawfully detained;

. the exercise by any public authority of its functions for any of the purposes
referred to below;

e  any civil proceedings brought by or on behalf of a public authority and

arising out of investigations conducted for any of the purposes referred to

below, by or on behalf of the public authority; or
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e  any inquiry held under the Fatal Accidents and Sudden Deaths Inquiries
(Scotland) Act 1976 to the extent that the inquiry arises out of an
investigation conducted for any of the purposes referred to below.

The purposes referred to above are:

e  ascertaining whether any person has failed to comply with the law;

e  ascertaining whether anyone is responsible for any conduct which is
improper;

. ascertaining whether circumstances which would justify regulatory action in

pursuance of any enactment exist or may arise;

. ascertaining whether a person is fit or competent in relation to the
management of bodies corporate or in relation to any profession or other
activity which he is or seeks to be authorised to carry on;

. ascertaining the cause of an accident;

. protecting charities against misconduct or mismanagement or for protecting
their property from loss or misapplication or for recovering the property of
charities;

. securing the health, safety and welfare of persons at work; and

e  protecting persons other than persons at work against risk to health or safety

arising out of or in connection with the actions of persons at work.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice any of the matters referred
to above.

This exemption does not apply to information at any time after the end of the
period of one hundred years beginning with the year following that in which the
record containing the information was created (sections 63(4) and(5)).

3.2.11 Information relating to court records (section 32) - (absolute
exemption)

Information held by a public authority is exempt information if it is held only by
virtue of being contained in:

. any document filed with a court for the purposes of proceedings in a
particular case or matter;

e any document served on, or by, a public authority for the purposes of
proceedings in a particular cause or matter;

. any document created by a court or by a member of the administrative staff’
of a court for the purpose of proceedings in a particular cause or matter;

. any document placed in the custody of a person conducting an enquiry or
arbitration, for the purposes of that enquiry or arbitration; or

. any document created by a person conducting an enquiry or arbitration, for
the purposes of the inquiry or arbitration.

The duty to confirm or deny does not arise in relation to information which is (or

if it were held by a public authority would be) exempt information by virtue of
section 32.
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It is important to note that information contained in a document served on, or
by, a public authority for the purposes of proceedings will only be exempt
information if that is the only form in which the public authority holds that
information. If the public authority has compiled that document from information
that was already in its possession, for example a statement filed in legal
proceedings and compiled from the information in a social services file, then this
exemption will not apply.

Information contained in an historical record cannot be exempt information by
virtue of this section. Subject to that, as long as the information is held by the
public authority only by virtue of it being contained in one of the documents
referred to above, it will continue to be exempt information after the relevant
proceedings or arbitration have concluded.

Audit functions (section 33) - (qualified exemption)
This applies to any public authority which has functions in relation to:

. the audit of the accounts of other public authorities; or
e  the examination of the economy, efficiency and effectiveness with which
other public authorities use their resources in discharging their functions.

Information held by a public authority to which this section applies is exempt
information if its disclosure would, or would be likely to, prejudice the exercise
of any of the functions of the public authority in relation to the above.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice any of the functions of the
public authority in relation to any of the matters referred to above.

This exemption cannot be claimed in respect of information contained in an
historical record.

Parliamentary Privilege (section 34) - (absolute exemption)

Section 34 of the Act provides that:

e information is exempt information if exemption from section 1(1)(b) (the
right to have the information communicated to the individual) is required
for the purpose of avoiding an infringement of the privileges of either House
of Parliament;

e  the duty to confirm or deny does not apply if, or to the extent that,
exemption from section 1(1)(a) is required for the purpose of avoiding an
infringement of the privileges of either House of Parliament.

A certificate signed by the Speaker of the House, in relation to the House of

Commons, or the Clerk of the Parliaments, in relation to the House of Lords,
certifying that exemption from section 1(1)(a) or 1(1)(a) and (b) is, or at any time
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was, required for the purpose of avoiding an infringement of the privileges of
either House of Parliament, 1s conclusive evidence of that fact.

That being the case, the Commissioner cannot challenge the application of this
exemption where it is supported by the appropriate certificate. However if no
certificate is provided, the claim to this exemption can be challenged by the
Commissioner.

Further information on Parliamentary privilege, including the report and
recommendations from the Joint Committee on Parliamentary privilege can be
found on the Houses of Parliament website www.parliament.uk.

In the view of the Joint Committee, Parliamentary privilege would include, but
not be limited, to:

a)  the giving of evidence before a House or a committee or an officer
appointed by a House to receive such evidence;

b)  the presentation or submission of a document to a House or committee or
an ofticer appointed by a House to receive it, once the document is
accepted;

c)  the preparation of a document for the purposes of transacting the business of
a House or committee, provided that any drafts, notes, advice or the like are
not circulated more widely than is reasonable for the purposes of
preparation;

d)  the formulation, making or publication of a document by a House or a
committee;

e)  the maintenance of any register of the interests of the members of a House
and any other register of interests prescribed by resolution of a House;

f)  aletter of complaint to the House of Commons Commissioner for
standards, only after it has been taken up by the Commissioner for
investigation;

g)  the register of members’ interests and related proceedings.

Formulation of government policy (section 35) - (qualified exemption)

Information held by a government department or by the National Assembly for
Wales is exempt information if it relates to:

e  the formulation or development of government policy;

° Ministerial communications;

e the provision of advice by any of the Law Officers or any request for the
provision of such advice; or

e  the operation of any Ministerial private office.

The duty to confirm or deny does not arise in relation to information which is (or
if it were held by the public authority would be) exempt information if it relates

to any of the matters referred to above.

Information contained in an historical record will not be exempt information by
virtue of this section.
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“Government department” is defined in section 84 of the Act as including any
body or authority exercising statutory functions on behalf of the Crown and
specifically includes any Northern Ireland department and the Northern Ireland
Court Service. It does not include:

e  the Security Service, the Secret Intelligence Service or the Government
Communications Headquarters;

the National Assembly for Wales;

the Scottish Parliament;

any part of the Scottish Administration;

the Scottish Parliamentary Corporate Body; or

any Scottish public authority with mixed functions or no reserved functions
(within the meaning of the Scotland Act 1998).

In considering the public interest test in connection with the formulation or
development of government policy, section 35 provides that regard must be had
to the particular public interest in the disclosure of factual information which has
been used, or is intended to be used, to provide an informed background to the
decision-taking.

3.2.14.1 Government Policy and Ministerial communications

3.2.15

Once a decision as to government policy has been taken, any statistical
information used to provide an informed background to the decision is not to be
regarded as relating to the formulation or development of government policy, or
as relating to Ministerial communications.

Prejudice to the effective conduct of public affairs (section 36) -
(qualified exemption except for information relating to the House of
Commons or the House of Lords)

This section applies to:

. information that is held by a government department or the National
Assembly for Wales which is not exempt information under section 35; and

e  information which is held by any other public authority.

Information to which section 36 applies is exempt information if, in the

reasonable opinion of a “qualified person,” (as defined in section 36(5)) disclosure

of the information under the Act: -

(a) would or would be likely to prejudice:

. the maintenance of the convention of the collective responsibility of
Ministers of the Crown; or

o the work of the Executive Committee of the Northern Ireland
Assembly; or

. the work of the executive committee of the National Assembly for
Wales,
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or
(b) would, or would be likely to, inhibit:

. the free and frank provision of advice; or
. the free and frank exchange of views for the purposes of deliberation,

or

(c) would otherwise prejudice, or would be likely otherwise to prejudice, the
effective conduct of public affairs.

The duty to confirm or deny does not arise in relation to information to which
section 36 applies (or would apply if held by the public authority) if, or to the
extent that, in the reasonable opinion of a qualified person, compliance with the
duty to confirm or deny would be likely to have any of the effects referred to in
(a) to (c) above.

This exemption is an absolute exemption in so far as it relates to information held
by the House of Commons or the House of Lords. A certificate signed by the
Clerk to the Parliaments or by the Speaker of the House of Commons which
certifies that in his reasonable opinion disclosure of the requested information by
either House of Parliament, or compliance with the duty to confirm or deny
would, or would be likely to, have any of the effects referred to above, shall be
conclusive evidence of that fact.

This exemption cannot be claimed in respect of information contained in an
historical record.

The words “in the reasonable opinion of a qualified person” do not apply in
respect of statistical information.

Any authorisation to act as a “qualified person” may relate to a specified person or
to persons falling within a specified class, may be general or limited to particular
classes of case, and may be granted subject to conditions.

Communications with Her Majesty and honours (section 37) -
(qualified exemption)

Information is exempt information if it relates to:

(a) communications with Her Majesty, with other members of the Royal
Family or with the Royal Household; or

(b) the grant of any honour or dignity by the Crown.

The duty to confirm or deny does not arise in relation to information which is (or

it it were held by the public authority would be) exempt information because it
falls within the matters referred to above.
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3.2.18

3.2.19

Information falling within a) above contained in an historical record cannot be
exempt information by virtue of this section.

Information falling within b) above cannot be exempt information by virtue of
this section after the end of the period of sixty years beginning with the year
tollowing that in which the record containing the information was created.

Health and Safety (section 38) - (qualified exemption)

Information is exempt information if its disclosure would, or would be likely to,
endanger the physical or mental health or the safety of any individual.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, endanger the physical or mental
health or the safety of any individual.

Environmental Information (section 39) - (qualified exemption)

Section 74 of the Act provides that the Lord Chancellor may make regulations to
implement the Convention on Access to Information, Public Participation in
Decision Making and Access to Justice in Environmental Matters (the “Aarhus
Convention”) in so far as the Aarhus Convention relates to the provision of access
to environmental information.

Section 39 of the Act provides that information is exempt information if a public
authority is obliged to make it available under the regulations, or if the public
authority would be obliged to make it available but for any exemption in the
regulations.

The duty to confirm or deny does not arise in relation to information which is (or
if it were held by the public authority would be) exempt information by virtue of
the above.

The regulations will be the subject of separate guidance by the Commissioner
when they are in force.

Personal Information (section 40) - (part absolute and part qualified)

The exemption contained in section 40 of the Act concerns any information
which constitutes personal data. The term “personal data” is taken from the Data
Protection Act 1998 (the “DPA”).

Any public authority seeking to rely upon this exemption must have some
knowledge of the DPA. A publication entitled “The Data Protection Act 1998 —
Legal Guidance’ is available on the Commissioner’s website or from the
Commissioner’s Office.

Broadly speaking, where information in the hands of a public authority relates to
an identifiable living individual, section 40 of the Act will need to be considered.
Given the huge mass of information held by public authorities concerning living
individuals the importance of this exemption should not be underestimated.
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The section 40 exemption divides “personal data” into two broad categories:

(1) personal data which relate to the individual who is applying for information
(the data subject); and

(i) personal data which relate to an identifiable living individual other than the
applicant.

These two categories of information attract different levels of exemption.

The Annex to this publication contains a more detailed analysis of this exemption
together with a flowchart to assist with its interpretation.

Information provided in confidence (section 41) - (absolute
exemption)

Information is exempt information if:

e it was obtained by the public authority from any other person, including
another public authority; and

. the disclosure of that information to the public (otherwise than under the
Act) by the public authority would constitute a breach of confidence
actionable by any person.

The duty to confirm or deny does not arise if, or to the extent that, the
confirmation or denial would constitute an actionable breach of confidence.

Information is only exempt information under section 41 where it is obtained by
the public authority from another person, including another public authority,
under a duty of confidence. For the exemption to apply, it must still be an
actionable breach of confidence to disclose the information at the time the
application is made. The exemption will not apply where the information passes
between different parts of the same public authority.

Public authorities should note that this is a narrow exemption that only applies in
the very limited circumstances outlined below. It will not automatically apply to
all documents marked “confidential”.

3.2.20.1 What is an actionable breach of confidence?

Where information is provided by one party to a contract to another party to the
same contract, a court will look to the terms of the contract to ascertain whether
there has been an actionable breach of confidence.

Where no contract exists or the terms of the contract do not sufticiently clarify
the situation, an actionable breach of confidence will have occurred where:

e  the material communicated had the necessary quality of confidence (in that

it is of limited public availability and of specific character capable of clear
definition);
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e it was communicated or became known to the original recipient in
circumstances entailing an obligation of confidence; and
e there has been an unauthorised use or disclosure of that material®.

Information that is in the public domain or that is useless or trivial information
will not be protected by the law of confidence.

An obligation of confidence can arise in statute, contract or in equity. It can
attach to a wide range of information such as trade secrets, technological
information and artistic and literary ideas and may be implied from the
relationship between the parties, such as medical adviser and patient or employer
and employee.

The law of confidence applies to public authorities in their relationships with
third parties just as it applies to individuals. Public authorities must, therefore, be
alert to the circumstances in which they receive information that may be subject
to a duty of confidence.

Information to which an obligation of confidence applies may, in certain
circumstances, be disclosed by the recipient of the information where it is in the
public interest to do so and this may apply in both the private and the public
sector’. Accordingly, although the exemption under section 41 is expressed to be
an absolute exemption, there is a public interest test in the law of confidence
itself.

Whether disclosure is in the public interest must be judged at the time that the
disclosure is sought.

Legal Professional Privilege (section 42) - (qualified exemption)

Information in respect of which a claim to legal professional privilege or, in
Scotland, to confidentiality of communications could be maintained in legal
proceedings is exempt information.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would involve the disclosure of any information (whether or not
already recorded) in respect of which such a claim could be maintained in legal
proceedings.

This exemption cannot be claimed in respect of information contained in an
historical record.

Coco v A N Clark (Engineers) Ltd [1969] RPC 41at 47-48 per Megarry J who also indicated that in

some cases the confider of the information should have suffered a detriment. It is suggested that detriment
is better treated as a factor which will affect the remedy rather than as a prerequisite to a cause of action.

See for example Initial Services Limited v Putterill [1967] 3 All ER 145 (in a relationship between an

employer and employee, the disclosure of information received in confidence by an employee may be
justified in the public interest, for example in a case of crime or fraud); and A-G v Jonathon Cape Ltd
[1975] 3 All ER 484 (the public interest in national security or joint ministerial responsibility may require
a public official or a cabinet Minister to keep confidential information secret).
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3.2.23

Commercial interests (section 43) - (qualified exemption)

Section 43 provides that information is exempt information if it constitutes a trade
secret.

Information is exempt information if its disclosure under the Act would, or would
be likely to, prejudice the commercial interests of any person, which includes the
public authority holding it.

The duty to confirm or deny does not arise if, or to the extent that, compliance
with that duty would, or would be likely to, prejudice the commercial interests of
any person, which includes the public authority holding the information.

This exemption cannot be claimed in respect of information contained in an
historical record.

Requests for information should be considered on a case by case basis. The
application of this exemption may vary depending upon the time when a request
for information is received. For example, the commercial interests of a company
might be prejudiced if certain information was made public whilst the company
was tendering for a contract. However, if the same information was requested
some time after the contract had been awarded, there may not be the same
prejudice.

The expression “trade secret” is not defined in the Act but it is an expression
which is well understood at common law within the law of confidence as being
something that a business would consider as giving it a commercial advantage
over its competitors.’

The information must not already be in the public domain, it must be of
restricted availability and definite in character.

Thus, an employee’s knowledge of scientific and industrial processes may be
protected if it meets the general requirements of a trade secret whereas
knowledge, in the sense of an employee’s personal attributes, is unlikely to be
protected as confidential to an employer.

Public authorities must be aware of developments in the law of confidence in the
context of trade secrets which may have a bearing upon decisions they make in
applying this exemption.

Prohibitions on disclosure (section 44) - (absolute exemption)

Information is exempt information if its disclosure by the public authority holding
it:

e  is prohibited by or under any enactment;
e  isincompatible with any Community obligation;
e  would constitute or be punishable as a contempt of court.

6

See above at paragraph 3.2.20 as to the elements of an actionable breach of confidence
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The duty to confirm or deny does not arise if the confirmation or denial that
would have to be given to comply with section 1(1)(a) would fall within any of
the above provisions.

Section 75 of the Act gives the Lord Chancellor the power to make Orders to
repeal or amend any enactment capable of preventing the disclosure of
information under section 1 of the Act. The Lord Chancellor has announced an
intention to repeal or amend up to one hundred items of legislation which
prohibit disclosure of information, to include the Health and Safety at Work Act
1974 and section 118 of the Medicines Act 1968 (which currently bans the release
of information regarding clinical trials). Copies of the Review of Statutory Bars
are available at www.lcd.gov.uk or from the Lord Chancellor’s Department press
office.
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CHAPTER 4

Regulation of the Act

Introduction

The Act provides for the Secretary of State, Lord Chancellor and the Commissioner to
have specific roles in the regulation of the Act. The functions of these individuals are set
out in Part III of the Act in sections 45 to 49. Since the Act received Royal Assent, the
functions of the Secretary of State in relation to the Act have been transferred to the Lord
Chancellor and, therefore, any reference to the functions of the Secretary of State should
now be read as those of the Lord Chancellor.

4.1

4.1.1

4.1.2

Powers and duties of the Lord Chancellor
Codes of Practice

The Act (in sections 45 and 46) provides for two Codes of Practice to be issued
and subsequently revised and the Lord Chancellor currently has responsibility
for both. Any Code or revision must be laid before Parliament.

These Codes were issued in November 2002. However, many of their
provisions relate to the handling of requests for information made under section
1 of the Act which will not come into force until 1 January 2005. The two
Codes can be viewed at www.lcd.gov.uk or may be obtained from:

Freedom of Information and Data Protection Division
1.51 Selborne House

54-60 Victoria Street

LONDON

SWI1E 6QW

Telephone: 020 7210 8755
Fax: 020 7210 1415

Access Code (section 45)

The Lord Chancellor must issue a Code of Practice for public authorities setting
out his views of desirable practice in relation to Part I of the Act (the “Access
Code”).

The Access Code must cover:

a)  the provision of advice and assistance by public authorities to any applicant
seeking information;

b)  the transfer of requests by one public authority to another public authority
who may hold the information;
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4.1.3

4.2

4.2.1

c)  consultation with anyone to whom the information relates or those likely
to be affected by a disclosure of information;

d)  the inclusion of terms relating to disclosure of information in contracts
entered into by public authorities; and

e) the provision of a complaints procedure.

Consultation must take place with the Commissioner before the Code is issued
or revised. Any such Code must also be laid before Parliament.

Records Management Code (section 46)

The Lord Chancellor must also issue a Code of Practice setting out his views on
desirable practice for the keeping, management and destruction of the records of
relevant authorities (the “Records Management Code”).

In issuing and revising the Records Management Code, the Lord Chancellor
must have regard to the public interest in allowing public access to information
held by relevant authorities.

A “relevant authority” means any public authority as defined by the Act and any
other body whose administrative and departmental records are public records for
the purposes of the Public Records Act 1958, or the Public Records Act
(Northern Ireland) 1923.

The Records Management Code may include guidance about the practice for
review and subsequent transfer of records under section 3(4) of the Public
Records Act 1958, or section 3 of the Public Records Act (Northern Ireland)
1923.

Before issuing or revising the Records Management Code the Lord Chancellor
must consult the Commissioner and, in relation to Northern Ireland, the
appropriate Northern Ireland Minister.

Both Codes may be revised from time to time.

The Commissioner

The Commissioner is an independent officer who is appointed by Her Majesty
the Queen and who reports directly to Parliament.

Duties of the Commissioner

The duties of the Commissioner in relation to the Act are to:

e  promote the observance by public authorities of good practice and, in
particular, of the requirements of the Act, and of the provisions of the
Codes of Practice;

e  provide information to the public about the Act, how it works and good
practice;
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4.2.3

. consult as appropriate with the Keeper of Public Records about the
promotion of the Records Management Code in relation to public records
as defined in the Public Records Act 1958;

. consult as appropriate with the Deputy Keeper of the Records of
Northern Ireland about the promotion of those provisions relating to
public records as defined in the Public Records Act (Northern Ireland)
1923;

e  lay annually before Parliament a general report on the exercise of his
functions under the Act.

Powers of the Commissioner
In relation to the Act the Commissioner may:

e  with the consent of any public authority assess whether that authority is
following good practice (section 47(3));
approve and revoke publication schemes (section 19);
give advice to any person about the Act, how it works and good practice

(section 47(2));

. charge a fee for any of the above services subject to agreement with the
Lord Chancellor (section 47(4));
e  issue reports (in addition to the annual report) with respect to his functions

as he sees fit (section 49(2));

issue practice recommendations;
serve decision notices;

serve information notices;

serve enforcement notices;
prosecute any offence under the Act.

Practice Recommendation (section 48)

If it appears to the Commissioner that the practice of a public authority does not
conform to either Code of Practice, he may give the authority a written
“practice recommendation”. This must include reference to the provisions of
the Code with which the public authority’s practice does not conform and the
steps which he considers should be taken to conform.

If the practice recommendation relates to the Records Management Code in
respect of public records, the Commissioner must first consult the Keeper of
Public Records or the Deputy Keeper of the Records for Northern Ireland as
appropriate unless the practice recommendation is directed to the Public Record
Oftice or Public Record Office in Northern Ireland.

A failure to comply with a practice recommendation may lead to adverse
comments in a report to Parliament by the Commissioner. It may also indicate
a failure on the part of the public authority to comply with the Act; in which
case, the Commissioner may consider the enforcement powers available to him.

The power of the Commissioner to issue practice recommendations in relation

to publication schemes came into force on 30 November 2002 only in respect
of the conformity of public authorities with the Access Code, in so far as it
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relates to sections 19(1) to (4) and 20(2) of the Act. It is expected that this
power will be effective in all other respects from 1 January 2005.

Decision Notices (section 50)

A person who has made a request for information to a public authority (the
“complainant”) may apply to the Commissioner for a decision as to whether, in
any specified respect, that request has been dealt with in accordance with the
requirements of Part I of the Act.

On receiving such a request, the Commissioner must make a decision unless it
appears to him that:

a)  the complainant has not exhausted the relevant complaints procedure
provided by the public authority in line with the Access Code; or

b)  there has been undue delay in making the application; or
c)  the application to the Commissioner is frivolous or vexatious; or
d) the application has been withdrawn or abandoned.

The Commissioner must notify the complainant why he has not reached a
decision.

If the Commissioner does make a decision, a “decision notice” must be served
on the complainant and the public authority.

If the Commissioner decides that a public authority has:

failed to communicate information; or
failed to confirm or deny where required to do so by section 1(1); or
failed to comply with any of the requirements of section 11 (which refers
to the manner of communication in response to a request for information);
or

e failed to comply with any of the requirements of section 17 (which refers
to the refusal of a request for information),

the decision notice must specify the steps which must be taken by the authority
in order to comply with that requirement and the timescale for compliance.

A decision notice must set out the particulars of the right of appeal conferred by
Section 57 of the Act (see below at paragraph 4.2.9).

There 1s an exception in section 53 from the duty to comply with a decision
notice where such notice is served on a government department, the National
Assembly for Wales or any public authority designated by Order for the
purposes of that section (see below at paragraph 4.2.8).

Information Notices (section 51)
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If the Commissioner:

a)  has received a request for a decision; or
b)  regards the information as relevant to determine whether the public
authority has complied with Part I of the Act or the Codes of Practice;

he may serve an information notice on any public authority requiring it to
turnish specified information to him. In this section “information” includes
unrecorded information. The information notice must specify:

whether(a) or (b) above applies; and

it (b), the grounds upon which he considers the information is relevant;
the time scale for response; and

the particulars of the right of appeal to the Information Tribunal.

A public authority need not supply the Commissioner with any information in
respect of any communication where legal professional privilege in relation to
advice or legal proceedings under the Act applies.

An information notice may be cancelled by the Commissioner by written notice
to the public authority.

The power of the Commissioner to issue information notices in relation to
publication schemes came into force on 30 November 2002. It is expected that
this power will be effective in all other respects from 1 January 2005.

Enforcement Notices (section 52)

If the Commissioner is satisfied that a public authority has failed to comply with
any of the requirements of Part [ of the Act, he may serve on the authority an
“enforcement notice” requiring the authority to take particular steps within a
specified time to comply with those requirements.

An enforcement notice must contain:

. a statement of the requirements of Part I of the Act with which the public
authority has failed to comply;
the Commissioner’s reasons for reaching that conclusion; and
particulars of the right of appeal.

An enforcement notice may be cancelled by the Commissioner by written
notice to the public authority.

There is an exception in section 53 from the duty to comply with an
enforcement notice where such notice is served on a government department,
the National Assembly for Wales or any public authority designated by Order
for the purposes of this section (see below at paragraph 4.2.8).

The power of the Commissioner to issue enforcement notices in relation to

publication schemes came into force on 30 November 2002. It is expected that
this power will be effective in all other respects from 1 January 2005.
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4.2.8

4.2.9

Failure to comply with a Notice (section 54)

If a public authority fails to comply with a decision notice, an information
notice or an enforcement notice, the Commissioner may certify in writing to
either the High Court or the Court of Session in Scotland that the public
authority has failed to comply.

Where the failure to comply has been certified to a court, the court may enquire
into the matter and, after hearing any witness or a statement in defence, may
deal with the authority as if it had committed a contempt of court.

A public authority which knowingly or recklessly makes a statement which it
knows to be false in a material respect, in purported compliance with an
information notice, is to be taken to have failed to comply with an information
notice.

Exceptions (section 53)

There is an exception from the duty to comply with a decision notice or
enforcement notice where such notice is served on a government department,
the National Assembly for Wales, or any public authority designated for these
purposes by an Order’ made by the Lord Chancellor and the notice relates to an
incorrect assertion by the public authority either that the duty to confirm or
deny does not arise or that the information is exempt information.

Such a notice will have no eftect if, no later than the twentieth working day
following the day on which the notice was given to the public authority, or in
the case of an appeal under section 57, the day on which that appeal is
determined or withdrawn, the accountable person for that public authority (as
defined in section 53(8)) gives the Commissioner a signed certificate stating that
he has, on reasonable grounds, formed the opinion that the public authority was
correct in its assertion.

Where the Commissioner receives such a certificate, a copy must be laid, as
soon as practicable, before each House of Parliament, or the Northern Ireland
Assembly or the National Assembly for Wales, as appropriate.

As soon as practicable after providing the certificate to the Commissioner, the
accountable person must also inform the complainant of the reasons for his
opinion (unless to do so would involve the disclosure of exempt information).

Appeals (Part V, sections 57 to 61)

A complainant or a public authority may appeal to the Information Tribunal
against a decision notice (section 57(1)). A public authority may also appeal to
the Information Tribunal against an information notice or an enforcement
notice served on it (section 57(2)).

7 As at May 2003 no Order has been made
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Special rules apply where a decision notice or enforcement notice relates to
information contained in a public record transferred to one of the Public
Record Offices (section 57(3)).

On hearing any appeal the Information Tribunal may review the factual basis of
the notice and if it considers that:

° the notice is not in accordance with the law; or
e  the Commissioner ought to have exercised his discretion difterently,

the Information Tribunal shall allow the appeal or substitute another notice
(section 58).

Section 59 provides that any party to an appeal to the Information Tribunal may
appeal against the decision of that Tribunal on a point of law to:

. the High Court of Justice in England (if the address of the public authority
is in England or Wales); or
the Court of Session if that address is in Scotland; or
the High Court of Justice in Northern Ireland if the address is in Northern
Ireland.

Sections 57(2), 58 and 59 came into force on 30 November 2002 and section
57(1) will be in force from 1 January 2005.

The appeals procedure as set out in Schedule 6 to the Data Protection Act 1998
has effect so far as applicable from 30 November 2002.

Appeals relating to National Security (section 60)

Where a certificate has been issued supporting the use of either of the two
security exemptions under sections 23 and 24, the Commissioner, or any
applicant whose request for information is affected by the issue of the certificate
may appeal to the Information Tribunal against the certificate.

If the appeal relates to the section 23 exemption and the Tribunal finds that the
information referred to in the certificate was not exempt under section 23(1),
the Tribunal may allow the appeal and quash the certificate.

If the appeal relates to the section 24 exemption the Tribunal must apply the
principles applied by a court on an application for judicial review to judge

whether the Minister had reasonable grounds for issuing the certificate. If it
finds it did not, the Tribunal may allow the appeal and quash the certificate.

A certificate issued under section 24(3) may identify the information by means
of a general description. If, during the course of any proceedings under the Act,
a public authority claims that the general description applies to particular
information, the certificate shall be presumed conclusively to apply unless any
other party to those proceedings successfully appeals to the Tribunal on the
ground that the certificate does not apply.
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More information about the exemptions can be found in Chapter 3 at paras 3.2.3
and 3.2.4.

Powers of Entry and Inspection (Schedule 3)

The Commissioner may apply for a warrant that authorises him or any of his
officers or staft at any time within 7 days of the date of the warrant:

to enter and search premises;
to inspect and seize any documents or other materials found there which
may be evidence of the matters referred to in (a) below or of the
commission of, an offence under Section 77 of the Act; and

. to inspect, examine, operate and test any equipment found there in which
information held by the public authority may be recorded.

A warrant may be granted to the Commissioner if, in England and Wales a
Circuit Judge, in Scotland a Sheriff or in Northern Ireland a County Court
Judge is satisfied:

a)  that a public authority has failed or is failing to comply with:

- any requirements of Part I of the Act;
- so much of a decision notice as requires steps to be taken; or
- an information notice or an enforcement notice; or

b)  that an offence under section 77 has been or is being committed; and

c)  that evidence of such a failure to comply or of the commission of the
offence can be found on the specified premises; and

d)  that the Commissioner has given 7 days notice in writing to the occupier
of the premises in question demanding access to the premises and either

- access was demanded at a reasonable hour and unreasonably refused;
or

- although entry was granted the occupier unreasonably refused to
comply with a request to permit the Commissioner or the officer or
other member of staft to do any of the things authorised by the
warrant, and

e) the occupier has subsequently been notified by the Commissioner of the
application for the warrant and has had an opportunity of being heard by
the Judge as to whether the warrant should be issued.

The notice requirement does not apply if the Judge or Sheriff is satisfied that the
case is one of urgency or that compliance with the above provisions would
defeat the object of the entry.

Paragraphs 4-7 of Schedule 3 to the Act give greater detail as to the execution

of warrants. Schedule 3 has been in force since 30 November 2002 in so far as it
relates to the enforcement of the requirements relating to publication schemes.
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Criminal Offences
There are two criminal offences created by the Act.

Where a valid request for information has been made to a public authority
under section 1 of the Act or section 7 of the DPA, a person is guilty of an
oftence if he alters, defaces, blocks, erases, destroys or conceals any record held
by the public authority, with the intention of preventing the disclosure by that
authority of all, or any part, of the relevant information (section 77).

This offence can be committed by the public authority and any person who is
employed by, is an officer of, or subject to the direction of, the public authority.

This is a summary offence punishable by a fine not exceeding level 5 on the
standard scale (currently £5,000).

Proceedings for this offence can only be instituted in England and Wales by the
Commissioner or by or with the consent of the Director of Public Prosecutions,
and, in Northern Ireland by the Commissioner or by or with the consent of the
Director of Public Prosecutions in Northern Ireland. Offences committed in
Scotland by public authorities which come under the jurisdiction of the Act will
be prosecuted by, or with the consent of, the Procurator Fiscal.

It is not expected that this section will be in force until 1 January 2005.

The second offence is contained in paragraph 12 of Schedule 3 to the Act. This
provides that any person who intentionally obstructs a person in the execution
of a warrant, or fails, without reasonable cause, to give any person executing a
warrant such assistance as he may reasonably require for the execution of the
warrant, is guilty of an offence.
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CHAPTER 5

Publication Schemes

5.

5.1

5.2

What is a Publication Scheme?

Publication schemes are essentially a guide to the information a public authority
routinely publishes or intends to publish and may prove to be helpful in assisting
the public to understand what a public authority does, and the service it
provides. A publication scheme might also assist the public in formulating
requests for information when the statutory right of access to information
becomes available from January 2005.

The provisions relating to publication schemes are contained in sections 19 and
20 of the Act.

Section 19 provides that every public authority must:

e  adopt and maintain a scheme which relates to the publication of
information by that authority and is approved by the Commissioner;
publish information in accordance with its publication scheme; and
review its publication scheme from time to time.

A publication scheme must:

e  specify classes of information which the public authority publishes or
intends to publish;

e  specify the manner in which information of each class is, or is intended to
be published; and

e  specify whether the material is, or is intended to be, available to the public
free of charge or on payment.

Apart from these requirements the public authority is free to produce its own
scheme suited to its own circumstances.

Public Interest

In adopting or reviewing a publication scheme, a public authority must have
regard to the public interest in allowing public access to information held by the
authority, and in the publication of reasons for decisions made by the authority.

Implementation

Publication schemes are due to be brought into effect for England, Wales and
Northern Ireland over a two year phased implementation period. The timetable
for the first three phases (up to 30 June 2003) is set out in The Freedom of
Information Act 2000 (Commencement No 2 Order) 2002 (S.I. No. 2812). The
details of the proposed timetable for the remaining phases may be found on the
Commissioner’s website or obtained from the Commissioner’s Office.
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5.3

5.4

5.5

Model Publication Schemes

The Act provides that the Commissioner may approve model publication
schemes in respect of public authorities falling within particular classes (section
20(1)). These are schemes designed to be used by a number of public authorities
carrying out similar activities; for example, public authorities coming under the
health, education or local government sectors. The Commissioner considers
that model publication schemes may be of benefit to the smaller public
authorities with limited resources e.g. medical practitioners who hold similar
classes of information, primary schools and parish, town and community
councils.

Public authorities may adopt a model scheme as it stands without modifications,
or it may introduce modifications as necessary to tailor it to the requirements of
that public authority. In the latter case the Commissioner’s approval will be
required.

Up-to-date details of model schemes approved by the Commissioner are
available from the Commissioner’s website or from the Commissioner’s Office.

Commissioner’s Approval

All publication schemes have to be approved by the Commissioner, including
model schemes. If the Commissioner refuses to approve a publication scheme,
he must give a statement of his reasons.

The Commissioner may, when approving a scheme, provide that his approval is
to expire at the end of a specified period. For the first wave of publication
schemes the expiry period has been set at four years from the relevant
implementation date.

The Commissioner’s approval criteria are based upon the requirements of
sections 19 and 20 of the Act. Details of the approval criteria may be obtained
from the Commissioner’s website or from the Commissioner’s Office. The
approval criteria include consideration as to whether the public authority has
had regard:

. to the public interest in allowing public access to information held by the
public authority; and
e in the publication of reasons for any decisions made by the authority

(Section 19 (3)).
The Commissioner may refuse to approve a publication scheme or an
amendment to a scheme on the grounds that a public authority has not taken
into consideration section 19(3).
Revocation of Approval of Publication Schemes
Approval of a publication scheme, including a model publication scheme, may

be revoked by the Commissioner by giving six months notice. In the case of
bespoke schemes such notice setting out the reasons for the revocation will be
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5.6

5.7

5.8

given to each public authority whose scheme is no longer approved. In the
case of a model scheme, this notice will be given in the manner that the
Commissioner considers to be most appropriate including publication on the
Commissioner’s website.

Review of Publication Schemes

Public authorities are under a duty to keep their publication schemes under
review (section 19(1)(c)). The Commissioner recommends that each public
authority introduces its own review policy. Apart from setting regular review
dates, the policy might identify certain criteria that could prompt a public
authority to carry out a review; for example, where there has been some change
in its structure or functions which results in the need for the removal of a class
of information, or the requirement for new classes of information to be
introduced.

Once the Act is fully in force, a public authority might also find it helpful to
consider the type of requests for information it has been receiving under section
1 of the Act, as this may influence its decision as to whether its publication
scheme needs to be revised to include information not previously included.

Classes of Information

Classes of information should be defined as clearly as possible to assist those
seeking information from the public authority.

Classes of information forming part of a publication scheme should not be

confused with the actual information falling within a class. Such information
may vary from time to time whereas the definition of a class will not change
(unless the change is approved by the Commissioner, as to which see below).

Further information to assist public authorities in defining classes of information
may be obtained from the Commissioner’s website or from the Commissioner’s

Office.
Addition or Removal of Classes of Information

A publication scheme approved by the Commissioner commits the public
authority to publish everything that falls within each class of information
referred to in that publication scheme. Accordingly, public authorities need to
give careful consideration to the content of their scheme to enable them to fulfil
this commitment.

It is recognised, however, that the review of a publication scheme by a public
authority or a re-organisation or merger with another public authority may
result in a need to add or remove classes of information prior to the expiry date
to enable the public authority to fulfil this obligation.

The removal or addition of a class would eftectively result in a scheme that has
not been approved by the Commissioner.
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If the public authority is considering removing a class, the class to be removed
must be submitted to the Commissioner who will consider whether the public
authority has taken into consideration the public interest in allowing public
access to information it holds and in the publication of reasons for decisions
made by it.

Where a public authority wishes to add a class to its publication scheme, the
public authority must submit the class to be amended to the Commissioner who
will consider the application using the same approval criteria as applied to the
original application. The Commissioner is, however, unlikely to object to the
addition of a class to a publication scheme.

If the Commissioner approves the addition of the class, the new class will be
appended to the Commissioner’s copy of the publication scheme. If the
Commissioner approves the deletion of a class the deletion will be noted on the
Commissioner’s copy of the publication scheme. At that point the approved
publication scheme will be the scheme as amended. The date for expiry of
approval of the amended publication scheme will remain the original date given
for expiry.

The removal or addition of a class is not to be confused with the removal or
addition of information falling within a class as such information may vary from
time to time, depending upon the class description; for example a class in the
scheme may include minutes of a committee which no longer meets.
Notification to the Commissioner of the change would not be required.

Public authorities should note that it may make additional information available
that is not included in its publication scheme.

Exempt Information

In preparing its publication scheme, a public authority must take into account
the fact that information falling within a class description may be subject to an
exemption from disclosure and, accordingly, the public authority may not wish
to release it. In defining classes of information, therefore, care should be taken
to state that, where applicable, certain information will be excluded because a
particular exemption or exemptions apply.

If a public authority intends to define its classes of information in this way, the
Commissioner recommends that whenever such information is identified or
created, the exempt material is deleted so that the information may be produced
in a timely manner following a request for the same. In effect, the public
authority may wish to produce a “full” version for its internal purposes and an
edited version for public distribution.

For example, there is an exemption for personal data which provides that a
public authority need not respond to a request for information if to do so would
involve a disclosure of personal data in breach of the DPA. In drawing up its
publication scheme, the public authority may wish to include minutes of
management meetings. However, those minutes might include information
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relating to individual members of staff which the public authority would not
wish to make public and whose publication might breach the DPA.

To deal with this, the public authority should define the class of information in
its publication scheme in such a way that it excludes personal data, for instance:
“Minutes of management meetings excluding information which identifies, or
allows the identification of, individual members of staft”. Then, in its
preparation and publication of minutes of its management meetings, data
relating to members of staft whose identity are not to be revealed, should be
excluded.

Public authorities must be aware, however, that individuals may still exercise
their right of access under section 1 of the Act (once this is available) and
request details of the blanked out text. Where an absolute exemption has been
applied properly, the public authority would not be required to release the
relevant material in response to the request. However, if a qualified exemption
has previously been applied on a general basis, but a request under section 1 is
later received, the public authority may still have to reconsider the application
of that exemption and the public interest in providing the information to the
applicant.

Manner of Publication

The Act provides that a public authority must specify the manner in which the
information of each class is, or is intended to be, published. (Section 19(2)(b)).

Within a publication scheme, information may be available in different media,
in that some information may be available in hard copy and on the internet,
whereas other information may only be available on microfiche or CD-ROM.
There may even be instances where material is only available upon inspection at
a specified place. The manner in which information is to be published must be
specified in the publication scheme.

There is no requirement in the Act that publication schemes be published on
the Internet. However, it would be helpful if public authorities could publish
their publication schemes on the internet which provides an excellent
mechanism for making information widely available and accessible.

Some public authorities will not have their own website. Moreover, as there
are still many people who do not have access to the internet, regardless of
whether or not the public authority has its own website, the Commissioner
recommends that public authorities have the facility to publish their publication
schemes other than on the internet in order to ensure public accessibility.

Whilst some public authorities may include in their publication schemes
information in languages other than English, or information which is accessible
to individuals with disabilities, such as information in Braille, there is no
obligation under section 19 of the Act to provide translations of information
published in a scheme or to provide the information in a different medium.
Public authorities are, however, subject to other legislation which may be
relevant with regard to the provision of information, such as the Race Relations
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5.12
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Act 1976 (as amended), the Welsh Language Act 1993, the Disability
Discrimination Act 1995 or the Northern Ireland Act 1998.

Payment

A publication scheme must specify whether the information contained within it
will be available free of charge or on payment (Section 19(2)).

There is no statutory provision relating to the fees that may be charged for
information made available by way of a publication scheme.

Some public authorities which have a range of publications for sale may choose
to deal with these as a class.

If the charge to be made is dependent on the format in which the information is
provided, this should be made clear in the publication scheme. For example,
the scheme may specify that while information may be available free of charge
from the public authority’s website, a charge will be made to provide
information in hard copy. Similarly, the scheme may specify that single copies
of a document will be provided free of charge while requests for multiple copies
of the same document will attract a fee.

It should be noted that the Act does not authorise a public authority to charge
for information for which it would not, or could not otherwise, levy a charge.

It is the Commissioner’s view that it is not sufficient to make a general
statement that a charge may be made for the provision of information included
within a publication scheme. Where charges are to be made, these should be
stated clearly.

Compliance with a request for information under a Publication
Scheme

Whilst there is no requirement under the Act to specity a time within which the
information will be provided, the Commissioner will expect information included
in a publication scheme to be provided in a timely manner. The nature of the
information included in a publication scheme is such that it should be available
“oft the shelf” so that it may be provided to an applicant without delay.

Exemption under section 21

See Chapter 3 at paragraph 3.2 for details of the exemption which relates to
information contained within a public authority’s publication scheme.
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ANNEX

The Interface between the Freedom of Information Act 2000 and the Data
Protection Act 1998

Section 40 - personal information

Section 40(7) of the Act provides that the expression personal data has the same meaning as
in section 1(1) of the DPA.

Section 1(1) of the DPA provides that:
“personal data” means data which relate to a living individual who can be identified —
a)  from those data, or
b)  from those data and other information which is in the possession of, or is likely to

come into the possession of, the data controller’

and includes any expression of opinion about the individual and any indication of the
intentions of the data controller or any other person in respect of the individual”.

The section 40 exemption divides “personal data” into two broad categories:

(1) personal data which relate to an individual who is applying for information (the
data subject); and
(i1) personal data which relate to an identifiable living individual other than the

applicant (third party data).
These two categories of information attract different levels of exemption.

Information which constitutes personal data of which the applicant is the data
subject

Where an applicant makes a request under the Act to a public authority for information
about himself, section 40(1) applies. This provides that:

“Any information to which a request for information relates is exempt information if it
constitutes personal data of which the applicant is the data subject”.

Thus, where an individual applies to a public authority for information about himself, the
authority is not required to provide such information as this is exempt information under
the terms of section 40(1). This is an absolute exemption and, consequently, there is no

need for the public authority to consider the public interest with regard to the application
of the exemption.

The eftect of section 40(1) is not to deny the individual a right of access to information

about himself but merely to ensure that the right of access is exercised, not under section 1
of the Act but under the provisions of sections 7 to 9 of the DPA which provides an
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individual with a right of access to personal data of which he or she is the data subject — the
right of ‘subject access’.

Public authorities should note that those elements of a request for information which fall
under the DPA must be dealt with within 40 days and those elements of the request which
fall within the Act must be dealt with within 20 working days.

Section 40(5) of the Act provides that the duty to confirm or deny does not arise in relation
to personal data of which the applicant is the data subject. The data subject can obtain this

information under section 7(1)(a) of the DPA.

Information which constitutes personal data of which someone other than the
applicant is the data subject — third party data

If the third party data requested falls within section 1(1)(a) to (d) of the DPA definition of
data, which means:

information which:

a) is being processed by means of equipment operating automatically in
response to instructions given for that purpose; or

b) is recorded with the intention that it should be processed by means of such
equipment; or

C) is recorded as part of a ‘relevant filing system’ (i.e. certain manual records);
or
d) does not fall within (a), (b) or (c) but forms part of an ‘accessible

record’(being a health record, certain educational records or a local authority
housing or social services record)

) if the disclosure of such information to a member of the public otherwise
than in accordance with the Act would contravene any of the Data
Protection Principles set out in Schedule 1 to the DPA
- the information is exempt information (section 40(3)(a)(1))

ii) if confirming or denying the existence of such information otherwise than
in accordance with the Act would contravene any of the Data Protection
Principles set out in Schedule 1 to the DPA
- the duty to confirm or deny does not arise.

This is an absolute exemption.

or,
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(1) if the disclosure of such information to a member of the public would
contravene a notice under section 10 of the DPA, requiring the public
authority not to process personal data relating to that third party on the
grounds that such processing would cause substantial damage or substantial
damage and distress to that third party or another person

- the information is exempt information (section 40(3)(a)(i1))

(1)  if confirming or denying the existence of such information would
contravene a notice under section 10 DPA,

- the duty to confirm or deny does not arise.
This is a qualified exemption.

(1) if the third party data requested falls within section 1(1)(e) of the DPA
definition of data (inserted by section 68(2)(a) of the Act) which means:

- information which is recorded information held by a public
authority and does not fall within any of paragraphs (a) to (d) above

then,

(1) if the disclosure of such information to a member of the public otherwise
than under the Act would contravene any of the Data Protection Principles
if the exemptions in s.33A(1) of the DPA (relating to manual data held by
public authorities) were disregarded (i.e. if all the data protection principles

applied)
- the information 1s exempt information (section 40(3)(b))

(11) if confirming or denying the existence of such information to a member of
the public otherwise than under the Act would contravene any of the Data
Protection Principles if the exemptions in s.33A(1) of the DPA were
disregarded
- the duty to confirm or deny does not arise.

This is an absolute exemption.

If the third party data falls within any of sections 1(a) to (e) of the DPA definition

of data above, and the subject of the data requested would himself be unable to

obtain access to the information if he were to make a subject access request, because

of an exemption in Part IV of the DPA

. the information is exempt information (s.40(4)) and
. the duty to confirm or deny does not arise.

This is a qualified exemption.
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The Commissioner is concerned that public authorities should exercise caution in
their application of this exemption as he recognises that in certain cases there may
be a tension between the rights of an individual under the DPA and the duties of a

public authority to disclose information under the Act.

51





FREEDOM OF INFORMATION ACT 2000
PROVISIONS GOVERNING ACCESS TO PERSONAL INFORMATION HELD BY PUBLIC AUTHORITIES

Data Protection Act 1998 (as amended by the Freedom of Information Act 2000) (“DPA>)

This information becomes exempt
under FOIA s 40 (1)
DPA applies
treat as
SUBJECT ACCESS REQUEST

yes

Is the request for
information about the
applicant?

no —Jp»

Is the information exempt _from
subject access under the DPA?
[see exemptions, part IV and
Schedule 7]

L yes —P

The personal information
to which the DPA
exemption applies can be

withheld.

no

v

Does responding to the request
involve any third party
information?

yes —

no

apply DPA third party provisions
fo that information?:
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disclosure of their information?

[s7(4)(a)]

Provide the data subject’s ves
information.

v !

v

Provide the data subject’s
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—ves

b) Is it reasonable 'in all the
circumstances' to provide the
information to the data subject
without the third party's consent?
[s7(4)(b); in determining the
circumstances see s7(6)]

1 However, where the information does not
identify the third party, or it can be edited so as not
to identify the third party, it should be provided.
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The third party information is exempt.
Provide the data subject’s information

Freedom of Information Act 2000 (“FOIA”)
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